Introduction
Labour law concerns a body of laws whose aim is to provide fair solutions to social issues. Some authors identify the sole purpose of labour law as being to improve workforce productivity, 1 which is primarily an economic objective with a social component. In order to facilitate the smooth running of a business, labour law provides employers with tools for dealing with personnel management that are not available under common law, such as managerial and disciplinary powers, principles of personnel participation in the workplace and collective bargaining in the company.
This point of view notwithstanding, national labour legislations are sometimes criticized for their supposed failure to adapt to economic and social contexts. There are repeated claims that labour law constitutes a restraint to competition and the free use of economic laws, in that it limits the discretionary authority of the employer, although the arguments presented each time vary somewhat and are presented from different perspectives. This is in addition to the present line of thought that labour law protects only an everdecreasing minority of the labour market (the wage-earners) and 'forgets' the rest of the active population, both employed and unemployed (in essence, wide sections of the informal economy).
It is as a result of this argument that for more than a decade the concepts of deregulation and flexibility have been evoked, with various meanings, by governments, social partners and international institutions, and that labour law is considered by certain sectors to be restrictive and interventionist. Moreover, the expression labour law has frequently been substituted by regulation of the labour market, even though the difference between both concepts, at least in terms of origin, goes beyond the simple question of terminology.
One radical result of such questioning is that labour legislation is sometimes perceived as anachronistic, and that eliminating or reducing the minimum protection of the rights of workers -particularly those rights that guarantee livelihood and well-being -is advocated (the often-asked question: should a labour market be regulated?). Critics argue that deregulation would benefit economic openness since businesses would be able to operate with fewer institutional restrictions and would be less burdened with costs. Such a position (fortunately not very widely expressed and increasingly less adopted) does not adequately take into account that labour law is not unrelated to the economic context; on the contrary, it is a product of practical experience and of the demands of workplace relations. It reflects the very essence of productive work and is by nature flexible. This does not exclude, however, the existence of gaps or contradictions in the legislations which need amending, or legislative rights that need to be revised, in years to come.
Labour law is a useful tool both for business management and for workers' protection, in that it can strike an appropriate balance between social, economic and political concerns. It is ultimately about blending economic progress with respect for the most minimal, basic protection, in order to ensure that business proceeds and prospers peacefully and to allow for individual development, for the human being as much as for the worker.
In the 1990s, a clear international position was developed concerning the need for minimum labour laws, particularly in the context of globalization and international trade, giving rise to a series of related labour reforms, often concerning collective rights. This trend has been reaffirmed since 2000, as seen in the recent free-trade agreements in Latin America, which take a firm stand on the four fundamental rights of the International Labour Organization's (ILO) Declaration on Fundamental Principles and Rights at Work: the freedom of association; the right to collective bargaining; elimination of child and forced labour; and anti-discrimination. The fundamental principles are at the heart of the agreements, but the agreements are not limited by them, as they also include national legislation to respect 'acceptable working conditions with respect to minimum wages, working hours and occupational health and safety'.
Nevertheless, the interests of employers and workers and the relationships between the various social and professional groups fluctuate according to the pace of political, economic, technological, social and ideological change. These interests and relationships have changed as a result of the crises of the 1980s and 1990s, and of the process and consequences of globalization. The changing perceived role of the state in the economy and in society, in international trade, and in innovation in technology and business, has greatly influenced views about labour standards and their role within the national and international environment. The necessary (though sometimes under-used) participation of social partners during the process of legislative amendments and reforms, as legitimate representatives of their own interests, itself brings new insights about their influence in the workplace.
3 Work carried out by trade unions on behalf of their members can affect a company's
